ANSWERS 


F O R 


Janet Miller and George Barclay Mer- 


chant in Lanerk, her Husband, T/obel, 
Jean and Janet Aikmans, and Ann 
drew Forreſt Merchant in Edinburgh, 


Husband to the ſaid 7ean Aiman, 


TO THE 
ADDITIONALPETITION 
O F 


Mary Dickſon Relict of the deceaſed George Muirhea of 
Perſielands, and Mr John Noble Miniſter of the Goſpel at 
Liberton, her preſent Husband. 


HF, petitioner has the benefit of being in poſſeſſion of 

the lands in diſpute: That advantage ſhe has enjoyed 

theſe 14 or 15 years paſt; the lands are not of the 
inconſiderable value or extent repreſented in the petition (p. 
5.) to be no more than an acre of ground and ſome meadow 
near the houſe ; they are deſcribed both in the old and in 
the new rights to be the parſonage lands of the parſonage of 
Biggar with the meadow and acre of land of the lame, 
eaificiis, domibus, toftis, croftis, &c. and appear from bounding 
evidents produced by the defender herſelf, to have compre- 
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hended the lands of Wells and others, that may probably 
vield from L. 50 to 70 ſterling of yearly rent. 

Your Lordſhips therefore will not be ſurpriſed to find the 
petitioner leaving no ſtone unturned to keep herſelf in poſſe/- 
ſion as long as ſhe can. In this view Lady Clementina Fle- 
myng and her husband were brought upon the field, after 
the cauſe had been once actually reported, and was a ſecond 
time ready to receive judgment; and they claimed the ſuperi- 
ority on grounds moſt juſtly rejected by the court. 

And now when the cauſe was again about to be finally ad- 
viſed, on reclaiming perition, anſwers and replies, a new at- 
tempt has been made to throw all back, as well as to perplex 
and protract matters, by throwing into the cauſe the additio- 
nal petition to be anſwered, and endeavouring to raiſe up a 
third adverſary, Mr Chancellor of Sheilhill, for the reſpon- 
dents. That method of proceeding your Lordihips cannot 
approve, and your juſtice will, no doubt, diſappoint the preſent, 
as it did the former attempt of the kind. 

The facts themſelves ſet forth in this petition, are miſrepre- 
ſentations almoſt from beginning to end; bur as they are moſt- 
ly zothing to the iſſue, and are ſaid, roo, without evidence, the 
refpondents, having premiſed that general anſwer, ſhall pro- 
ceed directly to ſubmit a few obſervations relative to each of 
the three prayers made by the petitioners. And, 

As the firſt point which falls to be diſputed and ſettled in 
all redu&ions is the title of the-purſuer, and a defender, who 
takes a day and ſatisfies the production, is thereby barred from 
objecting thereto, the reſpondents are in your Lordſhips judge- 
ment that any objection, which could now be offered to their 
title, is abſolutely forecloſed, and the petitioners cannot now 
be heard to propoſe one after a final decerniture has been pro- 
nounced in the cauſe. 

But were the objection competent in point of form, it would 
ſtill be jus tertii in the petitioner, and ſhe could not be allowed 
to found on the deed made in favour of Shielhill, che rather 
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that he is appriſed of the ſuit, and never thought himſelf he 
had any the moſt diſtant claim to the Parſon's lands. 

But, to cut matters ſhort, any right, real or perſonal, which 
he had or could pretend to derive from that diſpoſition, and 
which is truely none, he has renounced and made over in 
favours of the reſpondents by the holograph letter hereto ſub- 
joined. So that the objection ſtarted to the title of the purſuers 
flies off in the very terms of the prayer of the petition. 

The ſecond point pleaded, that the deed made in favour of 
the petitioner was rational and onerous, and that the reſpon- 
dents cannot therefore reduce it, becauſe rhey would be liable 
on the act 1695 to make it good to Mrs Dickſon, is not only 
altogether out of ſight, but implies a ſtrong admiſſion in favour 
of the reſpondents. 

That ſtatute makes thoſe who pals by their predeceſſors lia - 
ble to any their debts or deeds that are truly onerous, and if 
the petitioner could fay, that ſhe had purchaſed the lands or 
paid a price for them, ſhe might perhaps inſiſt that the reſpon- 
dents, after having actually paſſed by George Muirhead and 
ſerved to their remoter predeceſſor, would be liable to make 
good the purchaſe to her. That however ſhe cannot do; and 
her acceptance of a diſpoſition with the burden of his debts, 
muſt be a good ground for ſubjecting her to them, but can never 
affect any other perion. | 

They have therefore no occaſion to go into a minute dif- 
cuſſion concerning the circumſtances in which George Muir- 
head died, which are groſsly miſrepreſented in the petition. It 
is notorious in the country that he died in opulence, and they 
are vell aſſured that no ſuch ſettlement, as is mentioned in the 
petition, was ever offered to his ſiſters, who would moſt cer- 
tainly have readily accepted of it. Nor do they believe that 
Mrs Dickſon has reaped ſo little benefit by her ſucceſſion that 
the would chuſe to part therewith, and betake herſelf to the 
jointure only, exorbitant as it was, to which ſhe got herſelf 
provided. They imagine ſhe would reckon the fee and pro- 
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perty much more valuable. She has not ſuggeſted the leaſt equi- 
valent or onercur conſideration, which /he gave for making the deed; 
and it cannot be called onerous on her part, unleſs it be mere- 
ly becauſe ſhe has been pleaſed to accept of a lucrative ſuc- 
ceſſion, which he made over to her, with the burden of any 
trifling debts he was due; For there were none left by him, 
conſidering the extent of his fortune, that can be conſidered 
in any other light ; and being a diſponee omnium bonorum, ſhe 
would, at common law as well as in juſtice, have been liable 
to that burden, though it had not been laid on her expreſsly 
by the deed: Indeed every heir, who inherits an opulent 


ſucceſſion by diſpoſition or otherwiſe, would be equally en- 


titled to plead that he ſucceeded on an onerous title, if he 
could ſay he had pa'd, been ſubjected, or become lia- 
ble to any debts due by his predeceſſor: And the rationa- 
lity of a ſettlement, by which an old infirm man left, as 
in the preſent caſe, every ſixpence he was worth to his wife, 
to the prejudice of his own ſiſters and all his other relations, 
with the probable cauſes from which ſuch ſettlement pro- 


cceded, is ſubmitted. 


But ſuppoſing the reſpondents would be liable either directly 
or by circuit, to make good the deed on the ſtatute 1695, that 
matter is not hujus leci, and can have no influence in the preſent 
queſtion. They may, and every heir is intitled by his propin- 
quity alone to enter to a e bereditas as well as a lucrative 
one, if they are ſo minded; and it may better but can never ſure- 
ely hurt their right, that they are willing to run the riſk of ſub- 
jecting themſelves to the onerous debts or deeds of the predeceſ- 
for whom they ſhall paſs by. The proper time therefore for the 
petitioner to inſiſt on that topic will be after your Lordſhips 
ſhall have pronounced the judgment, which ſhe ſeems clearly 
to expect, adhering to your laſt interlocutor, and the 
reſpondents ſhall have been admitted into poſſeſſion in 
conſequence of the declarator of their right: they will then 


be ready to make an anſwer to any action ſhe ſhall 1 1 
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but fach plea is premature ig hor ſlatu, and it can be no rea- 
ſon for excluding them in the mean time from taking the 
lands and eſtate to which they are juſtly intitled jure fangui- 
25 to ſucceed. 

The cauſe therefore ſtiſl returns to the queſtion concerning 
the preſcription, upon which your Lordſhips will obſerve it in a 
manner admitted in the petition that the righ:5:to the lands 
were not ſhown till the 2gth of May, when the nullity of the 
titles made up by George Muirhead was inſtantly as well as 
firſt diſcovered; and that that inſpection was only granted after, 
as is admitted, the two ſiſters had applied rherefor by a letter 
now acknowledged to have been ſent to the petitioner, and 
after the forty years were fully outrun. The defender may, 
perhaps, on the day after George's death, have taken the 
ſettlement made by him out among his repoſitaries; bur ſhe 
has abſolutely forgot when ſhe ſays any papers were then 
ſhown either to Shielhill, or to any other on the part of Par- 
{on's-land's ſiſters before the 29th of May. 

The reſpondents are alſo well aſſured that ſhe had truly no 
poſſeſſion of the lands which could any wiſe aid her in com- 
pleting the preſcription : But there is no occaſion minutely to 
inquire into that point, as ſhe has not qualified zermini ha- 
biles in which preſcription can poſſibly take place. 

Every preſcription ſuppoſes two things, 1», that one is 
acquiring, 240, that he is acquiring in ſuch manner as is agree- 
able to the titles on which he founds. 5 

But, Imo, if preſcription could at all be faid to have been 
running in the preſent caſe during the life of George Muir- 
head, it was not an acquiring or gainful but a- detrimental and 
loſing preſcription: for he was changing the right and privi- 
lege, which he had to hold of the crown for an inconſiderable 
- reddendo and by an eaſy as well as advantageous tenure, for 
one which obliged him to hold feu of a ſubject- ſuperior only. 

And, if he was preſcribing, it could only be, 24s, to hold 
the lands on the precept of Clare and infeftment which fol- 
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lowed thereor, under the Earl of Wigtown, in the way and 
manner therein limited. But that your Lordihips have found 
could not poſſibly be done, as you have declared theſe title; 
void, and his proper or lawful ſuperior could not be cut out of 
his ſuperiority merely by his vaſſal's preſuming to take an erro- 
neous precept or charter from another. 

And to illuſtrate this, it is with ſubmiſſion impoſlibie to 
diſpute, that if George had himſelf poſſeſſed 100 or any the 
longeſt number of years beyond the courſe of preſcription, he 
would himſelf have always been compellable to enter under the 
crown, nor could his heirs have been barred from making up 
their titles in that manner at any time. How then can he be 
{eriouſly pretended to have been acquiring by preſcription du- 
ring his poſſeſſion? Preſcription in queſtions with third parties 
is ſometimes a favourable plea, but it was never intended to 
ſanctify tortious or wrong acts in competitions that ariſe between 
heirs inter ſe. 

In this view it is material to obſerve, that in the preſent 
queſtion, which reſolves into a competition of heirs, who both 
agree in admitting the right of George Muirhead, preſcription, 
could any part of the time paſt be computed in it, can at no 
rate be faid to have commenced before his death. He could not, 
and your Lordſhips by annulling his titles have found 
that he did not preſcribe againſt himſelf, or, which is the 
fame thing, againſt his heirs of line, who are eedem perſone 
with him: He had rothing to acquire, as his right, on being 
formally compleated, would have conferred on him every 
power property beſtows, and every advantage, which he had 
acquired in that manner, would in all queſtions with ird 
parties, have accreſced ro his right heirs. 

It is vain for the petitioner to bring into the play the favour, 
that is juſtly due to onerons purchaſes or contractions made 
bona fide. Every perſon, who contratted with George Muir- 
head, being bound to look into the records, and to have con- 
fidered his progreſs at leait for 40 years, would thence have 
diſcovered 
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| diſcovered his titles to be defective and void, and could not 


have pleaded a bona fides, to ſupport their dealings with him. 
Even onerous purchaſes or debts, if granted a non habente, can- 
not in juſtice be ſupported againſt a perſon or heir, whoſe legal 
rights are hurt by them; and it is no anomalous or extraordinary 
thing, that they ſhould be liable to be fer aſide: On the 
contrary, they are void at common lat, and it is only by force 
of ſpecial ſtatute, that they are ſuſtained when granted by 
an apparent heir, who has been three years in poſſeſſion. In- 
deed the contrary doctrine would at once annihilate the boaſted 
ſecurity, which proprietors of land in this country derive 
from the beautiful manner in which their titles are required to 
be connected, and introduce a convulſion among their land- 
rights of which the conſequences cannot be foreſeen. 

But the queſtion here is not, as has been faid, about any 
onerous deed or with onerous creditors: The petitioner is no 
more than a gratuitous diſponee; the deed, which ſhe 
would have your Lordſhips to ſupport, being perhaps one of 
the moſt irrational that has at any time appeared, can deſerve 
no favour on that account; and it is ſubmitted, whether ſuch 
a conveyance, granted by one whoſe titles are now found to 
be void, and who conſequently had no right in him, muſt 


not on common principles fall with the foundation on which 
it is built. | 


In reſpe# whereof, &c. 
EO. WALLACE, 


P - — 9 = 
— pn n.. er 


— — - — — 
” a ; — — — 
- * 7 * — - - - 
——— —— . ts. OS og wm 
. 


1 

? 
'f 
N 


COPY LETTER by Mr CHANCELOUR of Shieldhill, 
to ANDREW FORREST merchant in Edinburgh. 
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friends inſtance, againſt Mrs Noble and others, for re— 
ducing the diſpoſition fie got of the Parſon's-lands of Big- 
gar, with the acre and meadow thereto belonging : That the 
defenders now, for the firſt time, ohject to the purſuer's title, 
in reſpect they now alledge, that Margaret and Katharine 
Muirheads conveyed all right they had to theſe lands in my 
favours: To remove which objection, I do hereby declare, 
that no particular right to theſe lands was ever granted by 
them to me; and altho* ſome may think the ſaid lands are 
comprehended under the general right I have from them, yet 
i don't think ſo; and therefore, do hereby diſclaim and re- 
nounceall right whatever I may have to the faid lands in vir- 
rue of the general diſpoſitions ; and that in favours of your 
wiſe and others, purſuers in the foreſaid proceſs. I am, 


AZ you inform me, that in the proceſs at your wife and 
* 


I . 


Your moſt humble ſervant, 


Dated Shzeldhill, | Fo 
23d Dec. 1765. 5 (Signed) AL Ex. CHANCELOUKR- 


Directed, To Mr Andrew Forreſt, merchant in Edinburgh. 
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